
NEBRASKA DEPARTMENT OF EDUCATION

CONTRACT

 This Contract is made by and between the Nebraska Department of Education, hereinafter called NDE, and

                                      ,   Only relevent when the person or entity does business under another name  (name or title)

                                  (Doing Business As)

     , hereinafter called Contractor.
(social security/federal ID#/NIS Supplier #) 

The Contractor and NDE agree as follows:

1)  Term of Contract. This Contract is in effect from      or the date signed by both parties, whichever is later, until [ THE BEGINNING TO THE END NEEDS TO BE NO MORE THAN ONE YEAR] unless otherwise terminated as provided herein.
2)  Scope of Services by Contractor. The Contractor agrees to provide the following services:
a) 
The Contractor is to perform the following specific activities or services:


THIS IS THE MOST IMPORTANT PART OF THE CONTRACT AND THE PART OF THE CONTRACT WHERE QUESTIONS, ISSUES AND PROBLEMS MOST FREQUENTLY ARISE.  THIS IS SUPPOSED TO DESCRIBE WHAT WE GET FOR OUR MONEY FROM THE CONTRACTOR.

WHEN I ASK FOR MORE SPECIFICS OR CLARIFICATIONS, IT IS DUE TO THE FOLLOWING TYPES OF LEGAL PRINCIPALS:

*  "A contract written in clear and unambiguous language is not subject to interpretation or construction [by a court] and must be enforced according to its terms."  TRANSLATION:  A court won't mess with guessing what is meant by, or adding or detracting from, what the written contract says IF the contract is specific enough.

* "Under Nebraska law, a contract is ambiguous when a word, phrase or provision in the contract has, or is susceptible of, at least two reasonable but conflicting meanings."  TRANSLATION: A court may well determine a contract requirement or clause is ambiguous if reasonable persons could make differing conclusions about what it is the contractor is supposed to do under the contract.

* "Under Nebraska law, if a contract is ambiguous, a court must determine the actual intent of the parties.  Parties' intent in entering into an ambiguous contract is a question of fact for a jury.  If a contract is ambiguous, then extrinsic evidence is admissible."  TRANSLATION: If the contract is vague and there is a dispute that ends up in court, then a jury gets to listen to a lot of witnesses talk about what they allegedly thought the agreement was.  This means the contractor's officials' and employees' misinterpretation, faulty memories, "he said/she said" or even outright fabrications are going to be told to 12 citizens who get to decide who to believe.

*  "Under Nebraska law, a contract is construed most strongly against the draftsman."  TRANSLATION: Since we write the contract on our forms, if we use vague or ambiguous language to describe the duties of the contractor and/or other terms, then the contractor's interpretation is given more of the benefit of the doubt than NDE's in the event of legal action in court. 

* The "Parole evidence rule"- "In interpreting and enforcing a contract, other expressions not in the written contract, written or oral, made prior to or contemporaneous with the writing, are inadmissable to vary the terms of the writing."  TRANSLATION: Never think that you can tell a court what was said or written between NDE and the contractor concerning what NDE or the contractor was supposed to do if that was said or written before the contract was signed and that in any way is "different" from what the court thinks the contract states.  This is why when staff explain to me what is meant by what I am questioning in a contract, I often simply state "great, write that down in the contract."
* 
Based on the above legal principles regarding contract language, here are some examples of the types of statements in section 2a that, without more specificity, will likely result in your contract being returned unsigned after legal review: 

-"Write a report"

- "Make a presentation"

-"assist", "coordinate" 

- "evaluate"

-"rate" "score"

-"partner with NDE.."
CHANGING THE DEAL AFTER THE CONTRACT IS SIGNED AND FILED:  Legalize- "A promise modifying a duty under a contract not fully performed on either side is binding if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract is made."  Translation - an amendment must be made prior to the time the contract is over (end date) and before the contractor's work is done, and must be based on circumstances not reasonably anticipated when the contract was entered into.  Thus, a deal to pay a contractor more because the work was harder or more time consuming than the contractor thought may often not meet this principle. 
                    ALSO - by administrative directive and basic sound business and administrative principles, we do not change or modify our contracts simply by verbal side deals or informal verbal understandings.  We need to execute a contract amendment for the same reasons we need to use a standard written contract form instead of just going out and entering only into verbal service agreements.  This also means that, generally, a contract amendment that increases the contract amount ($) should also contain some corresponding changes, such as to scope of services or contract length, that supports this increase.  The Constitituion of the State of Nebraska provides that: "The Legislature shall never grant any extra compensation…to any contractor after the contract has been entered into."  This means no gratuities.  A gratuity may be found if the State got nothing extra for their increase in the contract payment.   




b) 
The specific date(s) and time(s) of activities/services are:


*If you have various things the contractor is to accomplish and do not break out individual "due dates" or dates of events to attend, etc., here, then the upshot is that it may be interpreted that the contractor only has to accompish these things by the contract ending date.
* Important in employment contracts that this section state some kind of work schedule and time obligation.  This can be total minimum hours to work during the contract period followed by a clause that a weekly schedule will be coordinated in advance, or specifics hours each week that are to be worked, e.g. 20 hours per work week (see Admin Memo #110, sec. 1.7, page 4).  
*No duty should post - date the contract ending date in sec. 1   

c) The specific location(s) where activities/services are to be performed are:



* This should reflect any travel, thus it should be consistent with travel expenses that are addressed in sec. 3b.  If a contractor is flying around and being paid those expenses according to sec. 3b, then this section should reflect that, and not simply state "at contractor's office", etc. 


d)  
The Contractor supplies the following:



*Stop and think through what you expect the contraoctor to supply in terms of materials, manpower and transportation.  If 'everything needed', state that here.  If your contractor is supposed to be an independent contractor and not a contract employee and you state "nothing" here or leave it blank, that calls into question whether or not they really are an independent contractor.  Similarly, contract employees would normally not be expected to supply 'everything needed.'
e) 
The Contractor is to pay the following expenses or compensation to the following individuals or entities:



This is only filled in if NDE is, as part of the agreement, requiring the contractor to pay something to a specified third party.  Examples would be if an ESU is to pay conference participants' expenses with the contract money from NDE, etc.     
f) 
Miscellaneous terms are (state "none" if applicable):



A contractor is not authorized to use State vehicles unless specifically provided for in the contract.  This section is a good place to authorize that if they are going to, or might, use state cars.

3)  Consideration. NDE agrees to pay the Contractor up to $     , (not including FICA) plus expenses as 
     stated in 3b.

a)  
The method and times of payment (i.e. one payment, installment payments, etc.) are:



*Frequent issues arise here when staff write things such as "payments based on monthly invoices for work accomplished." This leads me to the conclusion that there is an agreement that the contractor is to be paid by the hour or at agreed upon amounts by tasks.  If that is not addressed anywhere in the contract, it is often returned for clarification. 

*Also note that the amount in 3) above is an maximum amount of payment for services that does not include any seperate reimbursement or up-front payment for the contractor's expenses.  Often times, contracts are returned because the amount on the routing sheet as the total contract amount and the amount written in 3) above are the same, but there are expenses written in 3b).  This amount to a conflict and makes 3) read as though they get expenses x 2.

*For employment contracts, make sure the rate x hours lines up with the total in 3) above.  Also make sure that employment contract state if they are going to be paid bi-monthly (every other week - hourly non-exempt employee) or monthly (salaried - exempt).  Also state that contract employee will be paid only after submission of accurate timesheets as directed by NDE.
*Per parenthetical in sec. 3, regarding independent contractors, make it clear if the payments are one lump sum or incremental (installment) payments.  If the latter, you need to say how much $ the increments will be or what they will be based upon, i.e. $ X for deliverable A, $ Y for service B, or payment for hours expended at $Z per hour, etc.  The time of the payments should also be clear, i.e. lump sum following completion of all duties, increment payment by date X , or increment payment after receipt of deliverable or service Y.

b) The Contractor is to be paid the following expenses (included in total contract consideration) at the rates specified and not to exceed the total amount stated below (state "not applicable" if appropriate).


     
*Frequent issue here is that there are no rates and/or total maximum expense amounts stated.  For example, no mileage rates, rates per copy, etc.  Best solution is to make expenses subject to state rates for NDE employees as provided in NDE Admin. Memo #205.

4)  FICA/Exempt Status. (FICA determination may be made by the LCM, or will be made by HR by checking ONE of the following paragraphs. Exempt/Nonexempt determination will be made by HR by checking ONE of the following paragraphs.  Only the paragraph checked applies to this contract.)

  FORMCHECKBOX 
Employer/Employee Relationship:
This Contract creates a temporary employer/employee relationship between the Contractor and NDE. Federal law requires that NDE, as employer, make an employer's FICA (Federal Insurance Contribution Act) contribution to the employee's FICA account. To accomplish this contribution, contract payments by NDE to the Contractor are made through the State of Nebraska Central Payroll system. This system deducts Federal Income Tax, State Income Tax, and FICA plus makes the NDE employer contribution to the Contractor's account. The Contractor further agrees that to facilitate this requirement the Contractor will complete any payroll forms required.

· Eligible for overtime compensation for any hours actually worked in excess of 40 in a workweek.  Compensation may either be paid at one and one-half times the hourly rate or may be granted as compensatory time off at the rate of one and one-half hours off for each hour worked.  No overtime may be worked without the written approval of the Leadership Council Member.


· Not eligible to earn overtime.

 FORMCHECKBOX 
Independent Contractor:
This Contract does not create an employer/employee relationship between the Contractor and NDE. It is the parties' intention that the Contractor be an independent contractor and not an NDE employee for all purposes, including, but not limited to, the application of the Fair Labor Standards Act minimum wage and overtime payments, Federal Insurance Contribution Act, the Social Security Act, the Federal Unemployment Tax Act, the provisions of the Internal Revenue code, any Nebraska revenue and taxation law, the state workers' compensation law, and the state unemployment insurance law. The Contractor agrees it is a separate and independent enterprise from NDE, that it has a full opportunity to find other business, that it has made its own investment in its business, and that it shall utilize a high level of skill necessary to perform the work. This agreement is not to be construed as creating any joint employment relationship between the Contractor and NDE, and NDE will not be liable for any obligation incurred by the Contractor, including, but not limited to, unpaid minimum wages and/or overtime premiums.

5)
Benefits.  (Only if this contract creates a temporary employer/employee relationship per Section 4).  Health Insurance.  Contract employees who have a work assignment of at least six months’ duration and who work at least twenty (20) hours per week may purchase health insurance through the Nebraska State Insurance Program as provided by law (see Neb.Rev.Stat. §84-1601).

Retirement.  Contract employees are not eligible to participate in the state retirement programs.

Vacation and Sick Leave.  Contract employees are not entitled to accrue vacation or sick leave.  No leave time is provided by contract employees beyond the terms of the contract, which specifies the employee’s work hours and corresponding salary.

6)  
Addenda. NDE and Contractor agree to comply with the provisions contained in the attachment labeled 

      "Standard Addenda to NDE Contracts". The terms of the attached "Standard Addenda to NDE Contract" are incorporated into this Contract, as if fully set forth herein.

This agreement is valid only when signed by both Contractor and NDE, including the Commissioner/Deputy Commissioner/Designee when required.
Contractor Signature
NDE Leadership Council Member (LCM) Signature

Contractor Address
Date

Commissioner/Deputy Commissioner Signature
(required for all contracts $10,000 or more)
Date
Date
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STANDARD ADDENDA TO NDE CONTRACT
I.
Work Paid by Other Public Funds. The Contractor agrees that the contract work to be performed shall not be performed on time that is paid for by other public funds.

II.
Access to Records. The Contractor agrees to maintain complete records regarding the expenditures of funds provided by NDE under this Contract. The Contractor agrees to allow free access at reasonable times by authorized representatives of NDE and the funding Federal Agency and United States Comptroller General, if appropriate, to all records generated and/or maintained as a result of this Contract. Such access to records by the above shall continue beyond termination of this Contract for a period of three (3) years.

III. Non-discrimination. The Contractor agrees to comply fully with Title VI of the Civil Rights Act of 1964, as amended, and the Nebraska Fair Employment Practice Act, as amended, in that there shall be no discrimination against any employee who is employed in the performance of this Contract, or against any applicant for such employment, because of age, color, national origin, race, religion, creed, disability, or sex. This provision shall include, but not be limited to, employment, promotion, demotion, transfer, recruitment, layoff termination, rates of pay or other forms of compensation, and selection for training, including apprenticeship. The Contractor further agrees to insert a similar provision in all subcontracts for services allowed under Contract.


If the contractor is entering into a contract with NDE for operation of any educational program or activity that is authorized or extended by the United State Department of Education, contractor shall comply with Title IX of the Education Amendments of 1972 (20 U.S.C. 1681-1688), regarding the prohibition of the following:  the exclusion of any person from participation in, denying the benefits of, or subjection to discrimination in any such program or activity on the basis of sex.

IV.
Americans with Disabilities Act.  The contractor shall comply with the Americans with Disabilities Act (29 CFR 1601, 28 CFR 35), as applicable.

V.
Drug-Free Workplace. The Contractor certifies that (s)he operates a drug-free workplace and during the terms of this Contract will be in compliance with the provisions of the Drug-Free Workplace Act of 1988.

VI.
Debarment/Suspension Certification. (This certification is only applicable to federally funded contracts for amounts of $25,000 or greater.) The Contractor certifies, by signature on this Contract, that neither it nor its principals is presently debarred, suspended, recommended for debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any Federal department or agency. If the Contractor is unable to certify to any of the statements in this certification, the Contractor will attach an explanation to this Contract (Reference 34 CFR Part 85, Appendix B).

STANDARD ADDENDA TO NDE CONTRACT (CONTINUED)
VII.
Technology Access.  All contracts, which include technology products, systems, and services, including data, voice, and video technologies, as well as information dissemination methods, will comply with the Nebraska Technology Access Standards adopted pursuant to Nebraska Revised Statute section 73-205.  These Standards are available for viewing at NDE and on the Web at http://www.nitc.state.ne.us/standards/accessibility/tacfinal.htm, and are incorporated into this contract as if fully set forth therein.

VIII.
Product Ownership. The Contractor agrees that no authority or information gained through the existence of and performance under this Contract will be used to obtain financial gain for the Contractor, for any member of the Contractor's immediate family, or for any business with which the Contractor is associated except to the extent provided by the Contract. The Contractor further agrees that anything produced, developed, prepared, or created under the terms of this Contract shall become the property of NDE.

IX.
Presentation/Workshop Requirements. The following provisions apply to contracts in which the 
contractor makes a presentation or conducts a workshop.

a)
The contractor will provide copies of all materials used in the workshop to staff in advance of, or immediately following, the workshop. In the case of copyrighted materials, the contractor must clearly identify the materials that are copyrighted and specify conditions/limitations of distribution.

b)
The contractor gives permission to NDE to videotape all presentations. Subsequent use of the videotape by NDE will only be for quality control and archive purposes and not for future training activities, unless specifically provided for elsewhere in this agreement.

c)
The contractor and/or speakers will clearly distinguish their personal opinions from NDE positions.

X.
Copyright. NDE retains the right to copyright any materials produced under this Contract unless otherwise provided in this Contract.

XI.
Confidentiality.  The Contractor agrees that any and all information gathered in the performance of this Contract, either independently or through NDE, shall be held in the strictest confidence and shall be released to no one other than to NDE without prior written authorization of NDE.  Only provisions contained in this Contract authorizing specific exceptions to this general confidentiality provision shall allow the Contractor to release information as provided.

XII.
Subcontractors. The Contractor agrees that no subcontractors shall be utilized in the performance of this Contract without the prior written authorization of NDE.

XIII.
Workers Compensation. If a contractor has employees or subcontractors, the Contractor will attach a copy of the Certificate of Insurance for Worker's Compensation or the waiver permitted by 


§48-115 RRS 1993.

XIV. Contractor Indirect Costs. Contractors, who have an approved indirect cost rate, must record their costs paid from the proceeds of this contract, as direct costs.  Reference Federal OMB Circular A-87. 
STANDARD ADDENDA TO NDE CONTRACT (CONTINUED)
XV.
Assignability. The Contractor agrees not to assign or transfer any interest, rights, or duties in this Contract to any person, firm, or corporation without prior written authorization of NDE.

XVI.
Amendment. This Contract may be amended at any time in writing upon the agreement of both parties.

XVII.   Cancellation. Except as otherwise provided herein, this Contract may be canceled by either party with thirty (30) days written notice. Settlement for such cancellation shall be negotiated between the parties based upon specified deliverables completed by the Contractor and accepted and usable by NDE. Settlement shall be based on the date of termination notice if the Contractor initiates termination or the identifiable percentage effort expended by the Contractor if NDE initiates termination.  


Contracts that create an employer-employee relationship may be cancelled immediately by NDE in the event that: (a) NDE determines that the results of any background checks reveal information about the contractor that NDE determines is an unacceptable result for the continuation of the employment relationship; (b) NDE determines that the contractor engaged in any behavior or activity that is cause for termination of employment under the NDE Personnel Rules; or (c) NDE determines that the contractor has failed to perform satisfactorily.

XVIII. Breach of Contract. If the Contractor breaches this Contract, NDE may, at its discretion, terminate the Contract immediately upon written notice to the Contractor. NDE shall pay the Contractor only for such performance as has been properly completed and is of use to 


NDE. NDE may, at its discretion, contract for provision of the services required to complete this Contract and hold the Contractor liable for all expenses incurred in such additional contract over and above the total cost of performance set forth herein at Paragraph 3 of this contract. This provision shall not preclude the pursuit of other remedies for breach of contract as allowed by law.

XIX.    Unavailability of Funding. Due to possible future reductions in State and/or Federal funds, NDE cannot guarantee the continued availability of funding of this Contract notwithstanding the consideration stated above. In the event funds to finance this Contract become unavailable, either in full or in part, due to such reductions, NDE may terminate the Contract or reduce the consideration upon notice in writing to the Contractor. Said notice shall be delivered by certified mail (return receipt requested) or in person (with proof of delivery). NDE shall be the final authority as to the availability of funds. The effective date of such Contract termination or reduction in consideration shall be the actual effective date of the elimination or reduction of funding. In the event of a reduction in consideration, the Contractor may cancel this Contract as of the effective date of the proposed reduction upon the provision of advance written notice to NDE.

XX.
This contract is governed by and subject to the laws of the State of Nebraska.
