NEBRASKA DEPARTMENT OF EDUCATION

ADMINISTRATIVE MEMORANDUM #606

ISSUED:  October, 2013
TO:

Nebraska Department of Education Staff

FROM:

Dr. Scott Swisher, Deputy Commissioner of Education

SUBJECT:

PUBLIC ACCESS TO RECORDS AND REPRODUCTION COSTS

FOR ADDITIONAL INFORMATION CONTACT: The General Counsel’s Office

PURPOSE

By state law, all records of or belonging to NDE are ‘public records’ and citizens have the right to view and copy them, unless the law provides otherwise.  Employees must be careful to observe the law and obtain clarification and guidance from the General Counsel’s Office whenever needed, as violations of the public records laws can subject state officials to a criminal charge, removal or impeachment, and can subject the Department to civil action in a state district court.

A.
Access to Public Records

Questions frequently arise regarding access to Department records by individuals.  Sections 84-712 through 84-712.09 of the Revised Statutes of Nebraska (R.R.S.) deal with this subject.  Copies of those statutes are available from the General Counsel’s Office.  In addition, Sections 79-8,109, 79-2,104, 79-2,105, and 79-539 R.R.S. specifically deal with teacher and pupil records.  Those statutes are also available from the General Counsel’s Office.

B.
Policy

In accordance with the will of the people of this state as expressed by the state legislature, all citizens of this state and other interested persons are empowered and authorized to examine and obtain copies of the records of the Department unless otherwise specifically provided otherwise by law or regulation.

C.
Procedure

Under Section 84-712(4) R.R.S., the request shall be made to the Department in writing.  It is the responsibility of the program section of the Department that has the record(s) requested, (or that is determined to be the section that most likely would have such records if they exist), to handle the request and respond.  When requests are not addressed to that section by the requesting party, the Commissioner’s office, with assistance of the General Counsel’s Office as needed, will determine which section that request should be sent to. By state law, the Department must respond to the requesting party, within four (4) business days of the receipt of the written request as described below. 
The four business days shall be computed by excluding the day the request is received, after which the designated period of time begins to run. Business day does not include a Saturday, a Sunday, or a day during which the offices of the custodian of the public records are closed.  The written response must include:
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(1) Copies of the public record(s) or access to the records for viewing/making notes or making copies with their own equipment (depending upon which is being requested); or

(2) A written denial of access or copies if one or more of the exceptions described in section 84-712.03 R.R.S. allows the Department to withhold the records and the appropriate staff member elects to withhold the records or must not disclose the records under law or regulation, or when there are no records that match the request.  The written denial must state the reason(s) for the withholding or inability to respond.  A copy of the proposed written denial must be provided to the General Counsel’s Office prior to sending to the requesting party; or 

(3) If, due to significant difficulty or extensiveness of the request, it cannot be fulfilled within four (4) business days, a written explanation of this fact together with an estimate of the earliest practicable date it can be fulfilled, an estimate of the cost of reproduction (see C. below) and an opportunity for the requestor to modify or prioritize the items requested within the request.  The requester shall have ten business days to review the estimated costs, including any special service charge, and request the custodian to fulfill the original request, negotiate with the custodian to narrow or simplify the request, or withdraw the request. If the requester does not respond to the custodian within ten business days, the custodian shall not proceed to fulfill the request.
It is recommended that staff contact the General Counsel’s Office in all such cases prior to sending the written explanation.  

Under the public records laws alone, NDE is not under any legal obligation to (a) produce public records in a new or different form or format from that which the public record is maintained or produced (however the requester may designate that they obtain it in any such form including printouts, electronic data, discs, tapes and photocopies); (b) answer questions about the records themselves; (c) create documents that do not otherwise exist; or (d) provide copies of any public record that is available to the requester on the NDE website or other websites of NDE programs (i.e. Voc Rehab, ATP or DDS).  In cases where such record(s) are available on such a website, staff is required by law to provide the location of the public record on the Internet to the requester.  If the requester does not have reasonable access to the Internet due to lack of a computer, lack of Internet availability, or inability to use a computer or the Internet, staff shall instead produce a copy of the record(s) for the requester.     

D.
Costs of Reproduction
1. General information- Individuals requesting copies of public records should be informed that there will be a charge for reproduction in accordance with section 84-712(3)(b) and (3)(c) R.R.S.  When copies of public records are requested that are estimated to cost over $50, advance payment should be required.  All payments (or copies of billings) should be forwarded to Central Accounting.  State agencies should not be charged if they will provide public records at no charge to our Department.

2. Calculating costs/charges – The fee for providing copies of public records shall not exceed the actual added cost of making copies available.  
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· For photocopies, the Department’s current standard charge per page (one or two sides) for copying public records is 25 cents [note – the Attorney General’s Office will not question charges up to 25 cents per page], which represents the reasonably calculated actual added cost of the photocopies, including the reasonably apportioned cost of the supplies, such as paper, toner, and equipment, used in preparing the copies, as well as any additional payment obligation of the custodian for time of contractors necessarily incurred to comply with the request for copies. 
· For printouts of computerized data on paper, the actual added cost of making the copies available shall include the reasonably calculated actual added cost of computer run time and the cost of materials for making the copy.  
· For electronic data, the actual added cost of making the copies available shall include the reasonably calculated actual added cost of the computer run time, any necessary analysis and programming by the Department or third-party information technology services company contracted to provide computer services to the Department, and the production of the report in the form furnished to the requester. The cost for provision of printouts of computerized data and of electronic data should be computed by Central Accounting.  
The actual added costs used to calculate the charge for obtaining public records cannot, by law, include any charge for the existing salary or wages for any public employees or officers with respect to the first four (4) hours of: 
(a) Searching;

(b) Indentifying;

(c) Physically redacting; or

(d) Copying.

If time in excess of four (4) cumulative hours for any of (a)-(d) above was required to fulfill the request, a special service charge reflecting the calculated labor cost shall be included in the charge for that excess time.  That cost and charge should be computed by Central Accounting. 

E.
Certified Copies
Occasionally persons request certified copies of public records.  Section 25-1280 R.R.S. provides that:

Every state, county or political subdivision officer having the custody of a public record or writing is bound to give any person on demand a certified copy thereof on payment of the legal fees therefore. Where fees are not otherwise expressly provided by statute, the fee shall be thirty cents per hundred words if the copy is a typewritten copy and the cost of the mechanically reproduced copy when the copy is made by photographic or offset process.  In addition thereto a fee of one dollar shall be charged for the certificate of the officer.  

If certified copies are requested, contact the General Counsel’s Office as soon as possible.

