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NEBRASKA DEPARTMENT OF EDUCATION

ADMINISTRATIVE MEMORANDUM #406

ISSUED:  APRIL, 2014
TO:





Nebraska Department of Education Staff
FROM:




Dr. Matthew L. Blomstedt, Commissioner of Education

SUBJECT:



Complaint and Appeal Procedures Applicable to Certain Federal Program Grants
FOR ASSISTANCE:  
Contact Administrative Services at 471-4504

	PURPOSE

Chapter 34 of the Code of Federal Regulations, Section 299.10 (34 CFR 299.10) requires State Education Agencies (SEAs) to adopt written procedures for receiving and resolving any complaint from an organization or individual that the SEA or an agency or consortium of agencies is violating a federal statute or regulation that applies to certain Federal programs.  In addition, 34 CFR 76.401 requires that an SEA that administers a federally funded grant program of the United States Department of Education provide an applicant for a sub-grant with notice and an opportunity for a hearing before disapproval of an application for a sub-grant from NDE.


POLICY - It is the policy of the Department to use the following procedures to resolve complaints relative to 34 CFR 299.10 and to provide a hearing procedure in compliance with 34 CFR 76.401.

COMPLIANT RESOLUTION PROCEDURES - APPLICABLE PROGRAMS

34 CFR 299.10 applies to the following Federal programs:

· Part A of Title I (Improving Basic Programs operated by local educational agencies).

· Part B of Title I (Even Start Family Literacy Programs) (other than the Federally administered direct grants for Indian tribes and tribal organizations, children of migratory workers, statewide family literacy initiatives, and a prison that house women and children).

· Part C of Title I (Migrant Education).

· Part D of Title I (Children and Youth who are neglected, delinquent, or at risk of dropping out).

· Title II (Eisenhower Professional Development Program) (other than Section 2103 and Part C of this Title).

· Subpart 2 of Part A of Title III (State and Local Programs for School Technology Resources).

· Part A of Title IV (Safe and Drug-Free Schools and Communities) (other than Section 4114).

· Title VI (Innovative Education Program Strategies).

· Part C of Title VII (Emergency Immigrant Education).

Therefore, any Department program area which itself receives funds from the above Federal programs and/or distributes the Federal funds to others is subject to this Federal regulation and the procedures of this Administrative Memorandum.

COMPLAINT PROCEDURE AND DISSEMINATION
The complaint procedures required by 34 CFR 299.10 that the Department utilizes are contained in the attached Appendix A.  

All Leadership Council members and responsible staff persons at the direction of such Leadership Council Members are responsible for assuring that all Federal program grant recipients receiving any funds from the Federal programs listed above sign and file with the Department an agreement to be governed by the complaint procedures contained in Appendix A.  Such a signed agreement from a sub-recipient shall be required as a condition to the receipt of any such funds from the Department with the effective date of this Administrative Memorandum.

AFFECTED PERSONS AND ENTITIES

The complaint procedure required by 34 CFR 299.10 as contained in the attached Appendix A applies to the following persons and entities in the following ways:

1)
To the Department by way of the adoption of this Administrative Memorandum by the Commissioner.  The complaint procedures are for use in: 

a) 
complaints by other persons or entities that the Department itself is violating applicable Federal law or regulations; or, 

b) 
complaints that another agency or consortium of agencies to which the Department has distributed any funds from any Federal program listed in the “applicable programs” section above is violating Federal law or regulation.

2)
To other agencies or consortiums of agencies who receive any funds of any Federal program listed in the “applicable programs” list from the Department by way of such agencies’ agreement to be bound by these procedures in signing Appendix A as a condition to receiving, or continuing to receive, such Federal program funds through the Department.  

SUB-GRANT DENIAL NOTICE & APPEAL REQUIREMENTS – APPLICABLE PROGRAMS

34 CFR 76.401 applies to all sub-grants issued under a state-administered program of the United States Department of Education.

SUB-GRANT DENIAL NOTICE & APPEAL REQUIREMENTS – PROCEDURES

Upon determining that any sub-grant application is not approvable as submitted for any permitted reason(s), the appropriate staff member shall communicate, in writing, the following message to the applicant, with the applicable information supplied and completed:

NDE has determined your application is not approvable for the following reason(s):____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

An applicant has the following choices in response to the above determination: (1) Within thirty days of the date of this message, re-submit your application with corrections, addition or other information or revisions cited above included (unless indicated above that re-submission with corrections/additions is not an option); (2) If resubmission is not an option or if the applicant wishes to stand on the application as submitted and the applicant wishes to invoke procedures for a hearing on the issue of the approval or denial of the grant application, the applicant must, within thirty (30) days of the date of this message, file a written request for such a hearing with the General Counsel’s office, Nebraska Department of Education, 301 Centennial Mall South, 6th floor, Lincoln, NE  68509.  The written request for the hearing must include a copy of this notice of preliminary disapproval.  Upon the timely filing of such a request for hearing, NDE will hold a hearing on the record within thirty (30) days of the receipt of the request and issue a ruling no later then ten (10) days after such hearing.  Such hearings shall be informal in nature, will be audiotape recorded, and may, if agreed to by the applicant, be conducted via telephone, video conferencing or other electronic means.  The Commissioner of Education or the Deputy Commissioner of Education will appoint an individual to act as the hearing official for such hearings.  Such individual may be an employee of NDE; or (3) Take no action within thirty (30) days of the date of this notice, in which case the application will be deemed disapproved and the final decision of NDE as to this application.

Staff need to use their best judgment and discretion, and be familiar and apply program laws and regulations, in determining if and when “re-submission” of the application is allowed.  Generally, if the application is not approvable as submitted because of the omission of information, the need for more detailed information, etc., and re-submission with the needed additions would cure the defects and not pose a problem as to deadlines or with other program requirements, it is normally allowed.  Continued opportunities for re-submissions after one time are normally not to be done.  Denial on the merits of the application’s proposals normally would not merit an opportunity for re-submission.

In most cases, the General Counsel’s office will appoint one of its attorneys to act as a hearing official and hold a hearing and recommend a decision in accordance with the federal regulatory timelines.

