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NEBRASKA DEPARTMENT OF EDUCATION

ADMINISTRATIVE MEMORANDUM #114
ISSUED:  DECEMBER, 2010
TO:
Nebraska Department of Education Staff

FROM:
Roger D. Breed, Commissioner of Education
SUBJECT:
Agreements Not Covered By Other Administrative Memorandums
For technical assistance contact Central Accounting at 471-3563.  For legal questions or drafting assistance contact the Agency General Counsel’s Office at 471-0311.

PURPOSE

When it is necessary or desirable to enter into a written agreement with an individual or entity outside of the Department and no other NDE Administrative Memorandum sets out applicable recording, review and approval procedures, this Administrative Memorandum should be used.  This Administrative Memorandum does not provide an alternative approval process for contracts, grants, or purchases covered by the Administrative Memoranda listed below.  The types of agreements which are covered by this administrative memorandum are those which do not provide for payment of funds by NDE or to NDE.  An example would be an agreement between NDE and another state agency to coordinate activities under a statute that involves duties performed by both agencies, but no payments.  
NDE Administrative Memorandums dealing with contracts, grants, and purchases include:

102 Purchase Procedures
105 Leases and Rental Agreements
110 Contracts
111 Letter Contracts
112 Acquisition of Interpreter Services
202 Department-Sponsored Conferences
203 Advisory Committees
204 Volunteer/Provider Expenses
402 Grants and Contracts Providing Funding to the Department
405 Department-Issued Grants
703 Desktop and Laptop Computer Hardware and Operating Systems
704 Software Acquisition and Installation
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SECTION 1.0 

GENERAL REQUIREMENTS AND DEFINITIONS 
Note:   Before attempting to use this Administrative Memorandum for an agreement, make certain that the agreement is not covered by one of the other NDE Administrative Memorandums. If you are not certain which Administrative Memorandum to use for an agreement or how to proceed, contact Central Accounting. At the time you initiate the review process for an agreement Central Accounting will log and number the agreement, or else will return the review package for revision and review using the procedures of a more appropriate Administrative Memorandum. 
General Definition of Agreement:  An agreement is generally defined as a mutual understanding between two or more parties about their relative rights and duties regarding past or future performances.  
“The term ‘agreement,’ although frequently used as synonymous with the word ‘contract,’ is really an expression of greater breadth of meaning and less technicality. Every contract is an agreement; but not every agreement is a contract. In its colloquial sense, the term ‘agreement’ would include any arrangement between two or more persons intended to affect their relations (whether legal or otherwise) to each other. . .”  Black's Law Dictionary (9th Ed., 2009). 
Agreements subject to this Administrative Memorandum: 
This Administrative Memorandum is only applicable to agreements in the form of a written document that details a mutual understanding about relative rights and duties between NDE and one or more other parties, but which does not include a financial transaction involving the payment or transfer of monies to or from NDE.  
If payment or receipt of funding is involved, the agreement would be treated as a contract, grant, or purchase and would be subject to the provisions of the other NDE Administrative Memorandums dealing with contracts, grants, or purchases.
General Requirements:
1.1   
Numbering and Review.  A proposed agreement must be submitted to the Administrative Services Administrative Assistant, who will number, log and route it for reviews (See Section 2). 
1.2    
Signatures Required Before Agreement Begins.  Activities covered by an agreement may not begin until both the other party and the approving authority in the Department of Education (see 1.3) have signed the agreement. 
1.3 Approval and Signature.  The Commissioner or Deputy Commissioner must approve and sign any agreement with another state or federal government agency or foreign country.  Other agreements may be signed by a Leadership Council Member or Commissioner’s Designee, who will be held responsible for the agreement.  Other staff members may not sign agreements on behalf of NDE.
1.4
The Agreement Review Package consists of:
·    Routing Form (Appendix A).
·    Copy of the e-mail from the LC member or Commissioner’s Designee to 


the Commissioner and Deputy (see 2.1a).                                                                    

·    Draft Agreement.
1.5 
Length of Agreements.  Agreements may not exceed one year in length, unless an alternative is specifically required by law or the Commissioner or Deputy Commissioner has signed the agreement or approved the longer time period in writing.  Agreements may be extended by amendment one year at a time, unless an alternative is specifically required by law (see Section 3).
SECTION 2.0

PROCEDURES FOR APPROVAL OF AGREEMENTS
2.1
The Leadership Council Member or Commissioner’s Designee (LCM or CD):
a)
Informs the Commissioner and Deputy Commissioner by email of the intent to enter into the agreement, identifying the other parties, the purpose of the agreement, and the dates of the agreement;
b)
Indicates by initialing the Routing/Approval Form (Appendix A) that notification was given by email to the Commissioner and Deputy Commissioner and attaches a copy of the email;

c)
Confirms that legal authority exists to enter into the agreement by initialing the space indicated on the Routing/Approval Form (Appendix A);

d)
Indicates approval to proceed by signing and dating the routing form and forwards the agreement to the Administrative Services Administrative Assistant.
2.2
Administrative Services:

a)
Assigns a NDE agreement number to the agreement review materials and enters a reference to the agreement in the tracking system; 


b) 
Routes the review package to the General Counsel’s Office for review.

2.3
General Counsel’s staff:  Reviews and returns Agreement Package to the Administrative Services Administrative Assistant.  If the General Counsel’s staff identifies problems with the agreement or agreement package documentation, they will notify the LCM or CD of the legal concerns and work with the LCM or CD to resolve legal concerns prior to signing the Agreement Routing/Approval Form.  
2.4
Administrative Services:  Updates the tracking system and forwards Agreement Package to Financial Services.

2.5
Financial Services:  Reviews the agreement to determine if it should be incorporated by amendment into in any related contract, grant, or purchase action that is pending or which was undertaken by NDE during the current fiscal year.  Returns the Agreement Package to the Administrative Services Administrative Assistant.

2.6
Administrative Services:  Updates the tracking system and returns Agreement Package to the LCM or CD.
2.7
LCM or CD:  Sends the agreement to the other party (or parties) for their signature(s).
2.8
Other Party to the Agreement:   Signs and dates the agreement, and returns the original to the LCM or CD.
2.9
LCM or CD:
a)
Assures all required documents are completed and signed; and
b)
Signs the agreement (or submits agreement package to the Deputy Commissioner for signature if the agreement is with another state, federal government agency, or foreign country).
c)
Sends the original signed contract and review package to the Administrative Services Administrative Assistant.
2.10
Administrative Services:

a) Scans the agreement, routing sheet, and any attachments, sends them to the OMS, and posts them on the Inside NDE agreement log.
b) Sends the original to Central Accounting.
2.11 Originating Staff Member
a) Either emails the scanned final approved agreement to the other party, or makes a copy and mails the copy of the final approved agreement to the other party.

2.12 Central Accounting

a) Enters the agreement information into an agreement listing spreadsheet.  The agreement listing spreadsheet is located in the P:\NDE Agreement directory.  It can also be accessed in “Inside NDE”; Administrative Memorandums; 114 Agreements; Agreement Listings.

b) The agreement listing spreadsheet links the other party’s name to the scanned agreement pdf file.

c) For amendments, links the Status field designation “A” to the scanned amendment pdf file.

d) Files the entire agreement package in Central Accounting by fiscal year and agreement number.

SECTION 3.0  
AMENDMENT PROCESS
If agreements are amended, it must be done prior to any additional activities or revised duties beginning.  Amendments (including those which extend the agreement for another year) are reviewed in the same manner as the original agreement.  A new routing sheet is attached, along with a copy of the original agreement showing the amendment(s) in “legislative format” (deleted text lined out and new text underlined).  Amendments must be signed and dated by all parties.
