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NEBRASKA DEPARTMENT OF EDUCATION

ADMINISTRATIVE MEMORANDUM #111

ISSUED:  MARCH, 2010
TO:

Nebraska Department of Education Staff

FROM:

Dr. Roger Breed, Commissioner of Education

SUBJECT:
LETTER CONTRACTS

CONTACT: 
Contact Central Accounting at 471-3563
PURPOSE

Letter contracts may be used to obtain the services of an individual or entity for any activity for which the Department has responsibility.  Examples are to obtain planning assistance, grant writing assistance, presentations, or interpreters.  It may also be used to provide for reimbursement of expenses for individuals who serve on Department ad hoc committees.

POLICIES

1. Letter contracts may only be used if the total payment to the contractor, including expenses, is less than $2,000.  An activity that may be provided under one contract may not be broken down into multiple letter contracts.

2. A letter contract may be used to create an employer/employee relationship with an individual (contracted employee) or to obtain the services of an independent contractor.  A letter contract can not be used with an individual: 

· who is already an employee of the Department or 
· who has an employee/employer relationship with the Department by virtue of being a contract employee under any other existing contract or

· who is currently housed at any NDE worksite as a “shared employee” through a contract between NDE and that individual’s employer.
3. An employer/employee relationship will not be created through a letter contract

· With an entity that is not an individual or

· With an individual who is only being reimbursed expenses under the letter contract.


4. If the Team creates multiple contracts with identical language, for multiple contractors, only one copy of a letter contract with a list of names and headquarter cities of the individuals similarly contracted, may be submitted to NDE Central Accounting for review.  If the maximum amount of the contract is different for each individual, the maximum amount shall be specified on the list with the names of the individuals.
5. As identified in Administrative Memo #110:  Contracts, NDE Human Resources is the final determinant of whether a contract establishes an employer/employee relationship and will make the determination for a letter contract if requested to do so. 

6. The letter contract shall only be between NDE and one (1) other party.  Agreements to pay an individual’s employer, etc. shall be under a separate contract.  Direct payment of lodging, parking, 

and commercial travel is allowable if specifically provided for in the letter contract.  Direct billing of 



non-conference meals is not allowed.
7. A letter contract may only have a maximum length of one year except for letter contracts that establish an employer/employee relationship.  Letter contracts that establish an employer/employee relationship may only have a maximum length of six months.  Letter 
contracts that create an employer/employee relationship may not be extended beyond six months.  Concurrent letter contracts with a specific contractor, one or both of which establish an employer/employee relationship, are prohibited.  Back-to-back letter contracts that create an employer/employee relationship with the same contractor are prohibited.  If a team wishes to continue to contract with a specific contractor after the end of a letter contract that establishes an employer/employee relationship, the regular contracting process specified in Administrative Memo #110 will be used.
8. For independent contractors being reimbursed expenses, the letter contract may specify, either the submission of an invoice, or the submission of the NDE Central Accounting designated Request for Reimbursement form.  The Vocational Rehabilitation Team may use their approved form.
9. Letter contracted employees shall use the Employee Reimbursement Document when claiming expense reimbursement.  
10. Use of a contractor’s contract is discouraged.  If the contractor insists on using their contract, always first supply a copy of the proposed contract to the General Counsel’s office before signing.  A contractor’s contract may be attached to a letter contract and referenced and incorporated into the letter contract after it is reviewed by General Counsel.

GUIDANCE

The following specific contract language must be included in letter contracts for presentations or workshops along with the types of expenses, maximum amount of expense reimbursement and the rates of reimbursement for the various types of expenses:

1. The contractor will provide copies of all materials used in the workshop to staff in advance of, or immediately following, the workshop. In the case of copyrighted materials, the contractor must clearly identify the materials that are copyrighted and specify conditions/limitations of distribution.

2. The contractor gives permission to NDE to videotape all presentations. Subsequent use of the videotape by the Department will only be for quality control and archive purposes and not for future training activities unless specifically provided for in this agreement.

3. The contractor and/or speakers will clearly distinguish their personal opinions from Department positions.
4. If meals are to be reimbursed, include the statement “No alcoholic beverage is allowed”.

PROCEDURE


1. The  Originating Staff Member (OSM):

a. Obtains approval of the Leadership Council Member (LCM) to contract;

b. Select(s) a contractor;

c. Complete(s) the letter contract.  (See Appendices A-E for the letter contract template and samples.)  

i. Appendix A – A template for the letter contract.  The template has all the required fixed elements in each letter contract and is not to be modified except to enter information specific to the particular letter contract.

ii. Appendix B1, B2-Examples of a letter contract with an independent contractor.

iii. Appendix C – The first example of a letter contract establishing an employer/employee relationship having a FLSA exempt status and reimbursement of expenses.

iv. Appendix D – The second example of a letter contract establishing an employer/employee relationship having a FLSA exempt status.

v. Appendix E – An example of a letter contract establishing an employer/employee relationship having a FLSA non-exempt status.  (Earns overtime pay);

d. If the contractor is with an individual (e.g. not a company, organization or other entity), the OSM and LCM should use the EE/IC Determination Form (Administrative Memo #110 Appendix D) to assist in making a determination as to whether the contract establishes an employer/employee relationship.
i. If the OSM and LCM are uncertain as to whether the contract establishes an employer/employee relationship, submit a copy of the draft letter contract along with a completed EE/IC Determination Form to NDE Human Resources to make the determination.  Upon making the determination, Human Resources will check the appropriate location on the letter contract form, sign the contract at the EE/IC Determination line, and, for employer/employee relationship contracts, return the letter contract to the OSM with a W-4 Form, Direct Deposit Agreement Form, Orientation packet, and the I-9 Form to send to the contractor with the letter contract. 
ii. If an employer/employee relationship will be created, the OSM or LCM checks the appropriate line on the letter contract template.  The OSM obtains the W-4, Direct Deposit Agreement Form, Orientation Packet and I-9 Form from NDE Human Resources for the contractor to complete and return. 
1. On or before the first day of work, the contractor must provide to the OSM the W-4, Direct Deposit From,I-9 and documents that establish identity.  The contractor will complete Section 1, Employee Information and Verification and the OSM will complete Section 2, Employer Review and Verification.  The OSM submits the completed W-4, Direct Deposit, and I-9 forms to NDE Human Resources on or before the contractor’s first day of work.
2. If the contracted employee is to be reimbursed expenses, include a copy of the Expense Reimbursement Document Form (ERD) in Administrative Memo #205 for the contractor to use in submitting a claim for expense reimbursement and:

3. The OSM will provide the contracted employee a brief orientation on the NDE work rules and policies including Drug-Free Workplace, Sexual Harassment, Reporting Unlawful Discrimination, Computer Equipment/Internet Access and Electronic Mail Acceptable Use.
iii. If the contract does not establish an employer/employee relationship and the Contractor is a non resident of the State of Nebraska and is maintaining an office or transacting business within Nebraska and is to receive a monetary consideration beyond expenses or multiple monetary considerations, totaling more than $600, the OSM must send the contractor a W-4NA form.  The contractor must complete the W-4 NA form, and submit the form with their invoice. If the contract specifies multiple payments are to be made to the contractor, a W-4 NA form must be submitted with each invoice and request for payment. 
iv. If the INDEPENDENT CONTRACTOR is to receive any payment beyond reimbursement for expenses complete the Contract Information portion of the  Nebraska New Hire Reporting Form and send it to the Central Accounting Operations Supervisor (Paul Haas) or if you have multiple payees you may submit a data file (Excel file .xlsx or Access file .mdb) with the appropriate file format to the Central Accounting Operations Supervisor (Paul Haas).
e. For a letter contract employee of a non-exempt nature, the letter contract must specify the number of hours and schedule to be worked along with the hourly rate of pay; and 

f. Forwards the letter contract to Central Accounting for review.
2. Central Accounting will review the letter contract, provide any input, provide the Deputy Commissioner with the particulars of the letter contract, initial that it has been reviewed and return it to the Originating Staff Member.  If the letter contract is with an individual and does not create an employer/employee relationship, but the contractor will receive monetary consideration beyond expenses, the contract must be entered into the Procurement module of NIS.  Central Accounting will provide a copy of the letter contract to the Administrative Services Assistant (Denise Thege) so that it can be entered into the Procurement Module of the Nebraska Information System.  
3. The OSM will make any necessary changes to the letter contract and forwards the letter contract to the LCM or designee for signature. 
4. The LCM or designee signs the letter contract and returns the signed letter contract to the OSM.  (NOTE:  The LCM can designate an individual to approve and sign a contract in case of an emergency or extended absence.  A letter assigning the predetermined designee must be on file in Administrative Services.  The LCM’s designee may sign the contract for the LCM, however, the LCM remains responsible for the contract’s appropriateness, completeness, accuracy, and conformance to this Administrative Memorandum.) 

5. The OSM completes the following:

a. Sends the original letter contract and appropriate forms ( for employee/employer relationship, the W-4, Direct Deposit Agreement Form, and I-9, for independent contractor the W4NA if required) to the contractor for the contractor’s signature.

b. Retains a copy of the letter contract for the team records, 

c. For letter contract which establish an employer/employee relationship, forwards a copy of the letter contract and W-4 form to NDE Human Resources to set the contractor up in the payroll component of NIS.  NDE Human Resources will forward the letter contract to NDE Central Accounting for filing with the payroll records.
6. The Contractor is required to use a federal immigration verification system to determine the work eligibility status of new employees physically performing services within the State of Nebraska. A federal immigration verification system means the electronic verification of the work authorization program authorized by the Illegal Immigration Reform and Immigrant Responsibility Act of 1996, 8 U.S.C. 1324a, known as the E-Verify Program, or an equivalent federal program designated by the United States Department of Homeland Security or other federal agency authorized to verify the work eligibility status of a newly hired employee.

If the Contractor is an individual or sole proprietorship, the following applies:

a. The Contractor must complete and sign the United States Citizenship Attestation portion of the contract for the contract to be effective.

b. If the Contractor indicates on such attestation form that he or she is a qualified alien, the Contractor agrees to provide to NDE the US Citizenship and Immigration Services documentation required to verify the Contractor’s lawful presence in the United States using the Systematic Alien Verification for Entitlements (SAVE) Program. Receipt of this documentation is required for this contract to be effective.

c. The Contractor understands and agrees that lawful presence in the United States is required and the Contractor may be disqualified or the contract terminated if such lawful presence cannot be verified as required by Neb. Rev. Stat. §4-108.
7. Payment against the contract.  The contractor submits an invoice and/or a Request for Reimbursement form for services rendered under the contract to the Team as well as the signed letter contract.  The invoice and/or a Request for Reimbursement form must include:

a. an indication that the contract work is completed;

b. expenses to be reimbursed if specified in the contract 

i. For an independent contractor, an itemized statement of dates and times of travel and expenses, including detailed receipts;
ii. For a contract employee, a completed Expense Reimbursement Document (ERD).  The contract should include designation of what expenses will be reimbursed and for what amounts as specified in Administrative Memo #205.

c. for a contracted employee the number of hours worked with start and stop times on each date worked,

d. the contractor's social security number or federal tax identification number or NIS Address Book Number; and
e. the contractor's original signature; 
f. The contractor’s invoice/Request for Reimbursement must be coded and signed by an authorized staff member.

g. If the letter contract does not establish an employer/employee relationship, and the payment to the contractor does not require the letter contract to be entered into NIS Procurement as described below in the Examples 6-11 (page 7), the payment to the contractor is entered into NIS as a Voucher without PO (Purchase Order) at the Team level of the originating staff member.  The contractor’s original invoice with attachments, a copy of the letter contract, and documentation from the NIS transaction are forwarded to NDE Central Accounting for pre-auditing and posting.
h. If the letter contract does not establish an employer/employee relationship, but the payment to the contractor does require the letter contract to be entered into NIS Procurement as described below in the Examples 1-5 (page 6 and 7), the procedure listed below in Procedures for Entering Letter Contracts for Direct Benefits in NIS (pages 7 and 8) steps 1-6b must be followed.
i. For letter contracts which establish an employer/employee relationship, the contractor’s 
invoice, time card, or authorization to pay form and attachments are sent to NDE Human Resources to initiate payment in NIS.  NDE Human Resources will activate the individual in NIS HR Payroll as an employee.  If monetary consideration beyond expenses is to be paid the individual, NDE Human Resources will forward that documentation (time card, invoice, authorization to pay, etc.) to NDE Central Accounting to be processed in the appropriate payroll cycle.  If an Employee Reimbursement Document is also included, NDE Human Resources will record the NIS Address Book number for the contractor on the invoice and return a copy to the team of the OSM to enter the expense reimbursement in NIS.

i. NDE Central Accounting, in the process of pre-auditing the contract payment, may question whether an independent contractor contract actually establishes an employer/employee contract.  In this instance, NDE Central Accounting may request the completion of the EE/IC Determination Form and submit the contract and the EE/IC Determination form to NDE Human Resources for a determination.  If NDE Human Resources determines after the fact that the letter contract did establish an employer/employee relationship, NDE Central Accounting will work with the OSM to make payment through the payroll component of NIS.
j.  
for direct billed expenses (i.e., hotel, registration, and airline) as allowed by the contract, the Team will enter the payment in NIS (steps 3-6b) and cross reference the batch to the payment to the contractor.
DETERMINING WHEN A LETTER CONTRACT FOR SERVICES MUST BE ENTERED IN NIS PROCUREMENT
Purpose

Department of Administrative Services (DAS) policy requires that letter contracts subject to Nebraska Statutes 73-501 through 73-509 be entered into the NIS Purchasing module.

73-501 states that the purposes of sections 73-501 to 73-509 include “… to create an accurate reporting of expended funds for contractual services...” and “…an accountable, efficient reporting method of expenditures for these services.”

73-502 defines a contract for services as :…any contract that directly engages the time or effort of an independent contractor whose purpose is to perform an identifiable task, study, or report rather than to furnish an end item of supply, goods, equipment, or material…”

73-503 states that “All state agencies shall process and document all contracts for services through the state accounting system. The Director of Administrative Services shall specify the format and type of information for state agencies to provide and approve any alternatives to such formats.”
Considerations

The intent was not to capture data on letter contracts that provide for 1) reimbursement of travel expenses only to provide a “free” service, and 2) payments for certain services for which the rate is not normally negotiated, such as refuse services, interpreters for the deaf, etc.

The standard rule is that any payment coded to objects 540000 – 554901 must be entered in NIS Procurement, except certain services noted in the previous paragraph.

Examples

The following are examples that will help in identifying letter contracts for services that should be entered into NIS Procurement (this list is not all inclusive):
1. A contract for an individual to participate in a writing project to revise a Department policy or document for which the individual is provided monetary consideration beyond expenses.

2. A contract for an individual to make a presentation at a NDE sponsored conference for which the individual is provided monetary consideration beyond expenses.

3. A contract with an individual to attend a NDE sponsored seminar or training: where the individual is there to receive information and is not required to provide input, and for which the individual is provided monetary consideration beyond expenses.

4. A contract for an individual to evaluate and score a RFP or grant proposal for NDE for which the individual is provided monetary consideration beyond expenses.

5. A contract for janitorial services.
The following are examples that will help in identifying letter contracts for services that do not need to be entered into NIS Procurement (this list is not all inclusive):
6. A contract for an individual to participate in a writing project to revise a Department policy or document for which the individual is provided only reimbursement of travel expenses.

7. A contract for an individual to make a presentation at a NDE sponsored conference which the individual is provided only reimbursement of travel expenses.

8. A contact with an individual to attend a NDE sponsored seminar or training, where the individual is there to receive information and is not required to provide input, for which the individual is provided only reimbursement of travel expenses.

9. A contract for an individual to evaluate and score a RFP or grant proposal for NDE for which the individual is provided only reimbursement of travel expenses.
10. A contract for room rental and presentation equipment rental for a NDE sponsored presentation.

11. A contract to reimburse schools for a substitute teacher, which permits a regular teacher to attend a NDE seminar/training or serve as a participant/presenter/etc. in the above examples.

Procedure for Entering Letter Contracts for Direct Benefit Services in NIS 

1. Central Accounting forwards a copy of the letter contract (w/ list of contractors and headquarter cities) that indicates the Address Book number(s) and Coding (Business Unit and Object Code) to NDE Administrative Services.
2. 
NDE Administrative Services enters appropriate data into NIS Procurement as a text line for an O4 (contract) document type, scans/attaches copy of letter contract to the O4 document, and enters the O4 number in the upper right hand
corner of the letter contract, then returns the letter contract to the Team.
3. 
When the team receives an invoice from the contractor for the services specified in the letter contract or direct billed expenses for the contractor (i.e. hotel bill, airline ticket, registration) and agrees that the services billed have been received, the Team will enter the payment in NIS using Payables/Voucher Processing/ Voucher Entry without PO.  The team will cross 
reference any direct billed expenses to the payment to the contractor.
4. 
The Team will enter “Ú” in the Subledger Type field and enter the O4 number in the Subledger field in the grid so NDE and auditors can track the payments. 
See screen shot below.

If the O4 number is not entered in the Subledger field, the batch will be returned to the Team for completion.
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5. 
The Team approves the payment.
a. The Team sends the letter contract(s), invoice and attachments along with the Voucher Journal or Pre Audit Verification report to NDE Central Accounting for pre-audit and posting. 
b. NDE Central Accounting pre-audits the payment documentation and posts the Voucher Entry without PO transaction completing the payment process.

Additional Considerations

Since the Vocational Rehabilitation Team inputs documents into NIS via an interface from the QUEST subsystem and uses the Subledger field for other reporting purposes, they will track the O4 number in QUEST and will enter the O4 number on invoice transmittals submitted for processing.

When in doubt about how to make the required payment entries in NIS for paying letter contracts, please contact NDE Central Accounting at 1-3563 or 1-3978, or the Accounting Clerk assigned to your Team.
