
NEBRASKA DEPARTMENT OF EDUCATION
CONTRACT PROCUREMENT DOCUMENTATION
Purpose of Appendix C:  The Appendix C form is used to document the procurement method used for selecting the contractor and to provide details of the cost or price analysis that was conducted to determine that the contract amounts were reasonable. 
The information provided on the Appendix C form should be clear and detailed enough so that anyone reviewing the Appendix C form, including future auditors, can understand how and why the particular contractor was selected, and the contract amounts determined reasonable, by  the OSM and LCM.  The Appendix C form is not part of the contract and is not sent to the contractor. 
Method of Procurement.  All contract procurement transactions regardless of method or dollar value are to provide maximum open and free competition.  One of the following five procurement methods is used to identify a contractor to provide services required by the Department.  
1.  Small Purchase Procedure:  If the contract is for $50,000 or less and does not create an employer/employee relationship of 6 (six) months or longer, use the Small Purchase Procedure.  The contractor is identified without formal advertising or publication.  Price or rate quotations are obtained informally from three or more qualified sources and/or by comparison of a proposed contractor’s price or cost proposal with at least two or more state agency contracts for the same or similar services. The informal quotations and/or other contracts used for comparisons are included with the contract documentation by attachment to the Appendix C form.  

Note: Small Purchase Procedure procurement is comparable to the “Procurement by Small Purchase” requirements in the federal Uniform Administrative Requirements for Grants and Cooperative Agreements to State and Local Governments at 34 CFR 80.36 (d) (1).
2.  Competitive Sealed Bid:  Sealed bids are publicly solicited and a firm-fixed-price contract (lump sum or unit price) is awarded to the responsible bidder whose bid, conforming with all the material terms and conditions of the invitation for bids, is lowest in price.  
Note: Competitive Sealed Bid procurement is comparable to the “Procurement by Sealed Bids” requirements in the federal Uniform Administrative Requirements for Grants and Cooperative Agreements to State and Local Governments at 34 CFR 80.36 (d) (2). 

In order for sealed bidding to be feasible, appropriate conditions must be present, including, as a minimum, the following:
i)
A complete, adequate, and realistic specification or purchase description;

ii)
Two or more responsible bidders willing and able to compete effectively for the Department’s business;

iii)
The procurement lends itself to a firm fixed-price contract, and selection of the successful bidder can appropriately be made principally based on price.

In using sealed bidding for contracting, the following requirements apply:

i)
The Leadership Council Member (LCM) determines sufficient lead time, prior to the date set for opening of bids, for bids to be solicited from an adequate number of known suppliers, and the invitation to bid is publicly advertised.

ii)
The invitation for bids, including specifications and pertinent attachments, clearly defines the items or services needed in order for the bidders to properly respond to the invitation.

All bids are opened publicly at the time and place stated in the invitation for bids. 


Any or all bids may be rejected by the Department.

A firm fixed-price contract award is made in writing to the lowest responsive and responsible bidder.
The DAS Materiel Division will bid contracts for the Department of Education with adequate notice, or the Department may manage the contract bidding process. For information about the DAS process, contact Central Accounting and reference the DAS Agency Procurement Manual for Services at: 
http://das.nebraska.gov/materiel/purchasing/agencyservicesprocurementmanual/AgencyProcurementManualForServices.pdf. 

3.  Competitive Negotiation: 
Procurement by competitive negotiation is normally conducted with NDE soliciting proposals from multiple potential contractors, and with more than one source submitting an offer.  Either a fixed-price or cost-reimbursement type contract is awarded. It is generally used when conditions are not appropriate for the use of sealed bids, or when Small Purchase Procurement cannot be used because a contract will likely exceed $50,000.  
Note: Competitive Negotiation procurement is comparable to the “Procurement by Competitive Proposals” requirements in the federal Uniform Administrative Requirements for Grants and Cooperative Agreements to State and Local Governments at 34 CFR 80.36 (d) (3). 

If this method is used, the following requirements apply:

(a) Requests for proposals will be publicized and identify all evaluation factors and their relative importance. Any response to publicized requests for proposals shall be honored to the maximum extent practical;

(b) Proposals will be solicited from an adequate number of qualified sources;

(c) The program will have a method for conducting technical evaluations of the proposals received and for selecting the contractor;

(d) A contract will be signed with the responsible contractor whose proposal is most advantageous to the program, with price and other factors considered; and

(e) Competitive negotiation may also be used for architectural/engineering (A/E) professional services whereby competitors' qualifications are evaluated and the most qualified competitor is selected, subject to negotiation of fair and reasonable compensation. The method, where price is not used as a selection factor, can only be used in procurement of A/E professional services. It cannot be used to purchase other types of services though A/E firms are a potential source to perform the proposed effort.  
(f) Proposals do not have to be accepted as submitted by vendors.  Upon selection of responsive vendors, the Department may enter into negotiation with one or more vendors for the specific details of the desired service and a contract for the negotiated service.

(g) Unsuccessful vendors are notified promptly of the Department’s decision to contract with another vendor.

 (h) The DAS Materiel Division will assist the Department of Education with a publicized RFP, if requested with adequate notice, or the Department may solicit and publicize requests for proposals.  For information about the DAS RFP process, contact Central Accounting and reference the DAS Agency Procurement Manual for Services found at: http://das.nebraska.gov/materiel/purchasing/agencyservicesprocurementmanual/AgencyProcurementManualForServices.pdf. 
4.  Non-Competitive Negotiation: Non-competitive negotiation is used to develop terms of the contract in cases where a proposal was solicited from only one source, or in cases where proposals were solicited from multiple sources but the competition is determined by the Department to be inadequate.  Competitive sealed bids or competitive negotiation is usually attempted before non-competitive negotiation in order to generate documentation of competition or the lack of competition. Non-competitive negotiation may be used only when the awarding of a contract is not possible under any of the other procedures (small purchase, competitive bidding with formal advertising, or competitive negotiation).  Non-competitive negotiation is appropriate only under the following circumstances:

i)
The item/service is available only from a single source; or

ii)
Public urgency or emergency exists which does not permit delays associated with competitive solicitation for the service; or

iii) After solicitation (competitive bidding or competitive negotiation) from a number of sources, competition is determined inadequate by the Department.

A cost analysis, i.e., verifying the proposed cost data, the projections of the data, and the evaluation of the specific elements of costs and profits, is required when non-competitive negotiation is used.

Note: “Non-Competitive Negotiation” procurement is comparable to the “Procurement by Noncompetitive Proposals” requirements in the federal Uniform Administrative Requirements for Grants and Cooperative Agreements to State and Local Governments at 34 CFR 80.36 (d) (4). 

5.  Hiring Process: If the contract establishes an employer/employee relationship of six months or longer and “Non-Competitive Negotiation” was not used, the NDE Hiring Process specified in NDE Administrative Memorandum #501 must be used.  
Note: The NDE hiring Process is competitive negotiation 
Miscellaneous Requirements for Procurement of Contract Services:

Exemptions:  The following are situations for which an exemption to the requirements for competitive bidding or negotiation for state agencies are set out in 73-507 R.R.S.  While NDE is not defined as a “state agency” for purposes of that law, NDE follows these same exemptions:
i) Contracts for services subject to the Nebraska Consultant’s Competitive Negotiation Act;

ii) Contracts for services subject to federal law, regulation, or policy or state statute, under which a state agency is required to use a different selection process or to contract with an identified contractor or type of contractor;
iii) Contracts for professional legal services and services of expert witnesses, administrative or court proceedings;

iv) Contracts involving state or federal financial assistance passed through by a state agency to a political subdivision;

v) Contracts with direct providers of medical or child care procured for individual public assistance clients or any other client-based service identified by the materiel division;

vi) Agreement for services to be performed for a state agency by another state or local government agency for the direct provision of services to the public; and

vii) Agreements for services to be performed by or between a state agency and the University of Nebraska, the Nebraska state colleges, the courts, the Legislature, or other officers or agencies established by the Constitution of Nebraska.
Competition.   All procurement transactions will be conducted in a manner providing full and open competition.  Some of the situations considered to be restrictive of competition include but are not limited to:
i)
Placing unreasonable requirements on firms in order for them to qualify to do business,

ii)
Requiring unnecessary experience and excessive bonding,

iii)
Noncompetitive pricing practices between firms or between affiliated companies,

iv)         Noncompetitive awards to consultants that are on retainer contracts,

v)
Organizational conflicts of interest,

vi)
Specifying only a “brand name” product instead of allowing “an equal” product to be offered and describing the performance of other relevant requirements of the procurement, and

vii)
Any arbitrary action in the procurement process.

Procurements will be conducted in a manner that prohibits the use of statutorily or administratively imposed in-State or local geographical preferences in the evaluation of bids or proposals, except if federal statute expressly mandates or encourages geographic preference.

Selection Procedures. There will be written selection procedures for the contract procurement.  These procedures will ensure that all solicitations:

i)
Incorporate a clear and accurate description of the technical requirements for the product or service,

ii)
Identify all requirements which the offerors must fulfill and all other factors to be used in evaluation of bids or proposals.

Conflicts of Interest.  In addition to the advance public disclosure requirements for certain contracts (see section 1.5 and 1.6 of Administrative Memo #110), individual NDE staff persons (including persons working for NDE under any contract) must not participate in the selection, award or administration of any contract when any of I) – iv) below have any financial or other interest in a contract:

i) That staff person

ii) Any member of that staff person’s immediate family

iii) Any business partner of that staff person or their immediate family, or

iv) Any organization employs, or is about to employ any of the above persons.
Contracting with Small/Minority Firms, Women’s Business Enterprise and Labor Surplus Area Firms.  All necessary affirmative steps should be taken to assure that such firms are used when possible. This is a requirement for federally funded contracts under U.S. Department of Education Federal Regulations 34 CFR 80.36 (e) (1) or the common rule of another applicable federal funding agency.

Cost or Price Analysis.  
For federal funded contracts, the U.S. Department of Education Uniform Administrative Requirements for Grants and Cooperative Agreements to State and Local Governments federal procurement regulations at 34 CFR 80.36 (f), or the common rule of another applicable federal funding agency requires: 

“(f) Contract cost and price. (1) Grantees and subgrantees must perform a cost or price analysis inn connection with every procurement action including contract modifications.  The method and degree of analysis is dependent on the facts surrounding the particular procurement situation, but as a starting point, grantees must make independent estimates before receiving bids or proposals.  A cost analysis will be necessary when the offeror is required to submit the elements of his estimated cost, e.g. under professional consulting, and architectural engineering services contracts.  A cost analysis will be necessary when adequate price competition is lacking, and for sole source procurements, including contract modifications or change orders, unless price reasonableness can be established on the basis of a catalog or market price of a commercial product sold in substantial quantities to the general public or based on prices set by law or regulation.  A price analysis will be used in all other instances to determine the reasonableness of the proposed contract price. 

(2) Grantees and subgrantees will negotiate profit as a separate element of the price for each contract in which there is no price competition and in all cases where cost analysis is performed. To establish a fair and reasonable profit, consideration will be given to the complexity of the work to be performed, the risk borne by the contractor, the contractor's investment, the amount of subcontracting, the quality of its record of past performance, and industry profit rates in the surrounding geographical area for similar work.”   (emphasis added)
All NDE contract procurement will follow those cost or price analysis procedures, whether or not federal funds are involved, except as otherwise required by law or regulation. The Appendix C form is used for the purpose of documenting the cost or price analysis for potential audit purposes and as a reference for future procurement decisions.  
Note: A price analysis is essentially a price comparison.  It is the process of deciding if the asking price for a product or service is fair and reasonable without examining the specific cost and profit calculations the vendor used in arriving at the price.  Examples of price analysis include comparisons with the other lump sum bids or quotations received for the proposed service, comparison with prior lump sum NDE contracts (or those of other state agencies) for the same or similar service, comparison with published price lists from multiple vendors, and/or comparisons with amounts authorized or specified for the service in a grant. 
A cost analysis is the review and evaluation of each element of a potential contractor’s bid or proposal (such as labor, materials, and expenses) to determine reasonableness.  It includes verifying the proposed cost data, the projections of the data, and the evaluation of the specific elements of costs and profits. (See 34 CFR 80.36(d)(4)(ii)). Examples of cost analysis include comparing proposed costs with actual costs previously incurred for similar work and/or cost data received from other potential contractors.

Nebraska Department of Education
Documentation of Procurement Method and Cost or Price Analysis 
1.    Procurement Method


 Small Purchase Procedures (Contract for $50,000 or less) 


 Formal Bidding – attach specifications & public notice



 Competitive Negotiation – attach specifications and public notice or list of contacts.


 Non-Competitive Negotiation  

_____ Hiring Process (Employment contracts)

2. Basis for contract price: Clearly state and justify the reason for the contract price. Detail any efforts to obtain the same services at less cost and, also include documentation of the cost or price analysis used to determine the reasonableness of the contract amount (see last page of Appendix C Instructions). For the cost or price analysis for Small Purchase Procedures attach three informal price or rate quotations and/or comparisons of a proposed contractor’s price or rate proposal with at least two or more state agency contracts for the same or similar services.  
3. Rationale for method of procurement: Why was this method of procurement chosen? (Be sure to read the Appendix C Instructions.)  If Non-Competitive Negotiation is used, you must include a description of one or more of the three circumstances listed in the Instructions that permit Non-Competitive Negotiation procurement for this contract.
4. Rationale for contractor selection:  Why was this contractor selected?  Could similar services be obtained at less cost?  If formal bidding or competitive negotiation was used, attach a copy of the documentation of competitive selection.

5. Specifications: Were written specifications used as basis for solicitation of quotes, bids, or proposals?:  ____Yes  ____No    If “Yes”, attach a copy
6. Public Notice:   Was a public notice used?   ____Yes ____No   If “Yes”, attach a copy of the notice and indicate where it was publicized and/or to whom it was distributed.  
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